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       IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE 

         SONITPUR, TEZPUR, ASSAM 

 

                Ref. :NI Case No.39/16 

 

                         Sri. Nipon Keot           ….. Complainant. 

                                              -vs- 

                                 Sri. Bijit Das                  ... Accused person.      

 

 

      Under section 138 r/w section 142of NI Act 

 

 

Present         : Sri. Angshuman Bhattacharjee, Addl. Chief Judicial Magistrate 

                

For Prosecution    : Sri. S. Das, Sri. A. Das & Smti. P. Mohanta, Learned Advocates. 

 

For the accused    :  Sri. Rajib Gohain, Learned Advocate.   

    

Evidence recorded on: 27.10.16, 21.03.17, 19.07.17, 20.09.17, 29.11.17 & 31.05.19. 

           

Arguments heard on   : 27.12.2019 & 10.01.2020, 

 

Judgment delivered on: 27.01.2020. 
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      J U D G E M E N T 

 

1.         The complainant’s case as reflected in the complaint petition is that he was having 

good cordial friendly relation with accused since long and out of such acquaintance and 

good relationship accused off and on borrowed money from the complainant at the time of 

his need. On 20.08.12 accused along with his father Sri. Kamal Das approached him and 

requested to lend Rs. 3,00,000/-. That complainant on good faith and cordial relation, had 

paid the said amount on 20.08.12 to the accused. In return father of the accused executed 

a money receipt on a stamp paper as security wherein accused had put his signature with 

a promise to repay the amount within the month of August, 2015. Thereafter, accused 

delayed the payment, showing various excused in the month of December, 2015. He 

issued a cheque for Rs. 3,00,000/- vide cheque no. 080653 dated 28.12.15 to be drawn in 

SBI, Mission Chariali Branch. The said cheque was presented by complainant on 21.12.15 

in his bank SBI, Mission Chariali Branch. But the said cheque was dishonoured and 

returned to him on 30.12.15 with a remark “insufficient fund”. Thereafter, complainant 

contacted accused person and informed to him about the dishonour of the said cheque but 

accused showed so many lame excuses and requested for extension of time to make the 

payment.  Having no other alternative complainant issued notice u/s 138 of NI Act on 

06.01.16 with registered AD to the accused demanding payment of the said dishonoured 

cheque amounting to Rs. 3,00,000/- with interest at the rate of 12% per annum with other 

charges there on within 15 days from the date of receipt of the said notice. That despite of 

service of the said notice on 09.01.16, accused neither replied nor had made the payment. 

Hence, the case.  

2.         The accused person was summoned to face the trial. On his appearance, particulars 

of offence u/s 138 of NI Act has been explained to him to which he pleaded not guilty and 

claimed to be tried.  

3.         During course of trial, the complainant side examined seven witnesses. After closure 

of prosecution evidence, accused was examined U/S 313 Cr. P.C wherein the accused 

stated inter-alia that he had given some blank cheques to the complainant in course of his 
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business transaction with him and the complainant has misused the same. The accused 

examined himself as DW1 in this case.  

          POINTS FOR DETERMINATION : 

(i)           Whether the accused had issued A/C Payee Cheque No. 080653 for Rs. 

3,00,000/-. dtd 28.12.15 to be drawn in SBI, Mission Chariali Branch, payable 

to the complainant in discharge of some debt or liability? 

(ii)           Whether the complainant has presented the cheque on 28.12.15 in his 

bank SBI, Mission Chariali Branch for collection of the cheque amount within 6 

months from the date on which it was drawn or within the period of its validity, 

whichever is earlier? 

(iii)           Whether the cheque was returned to the complainant by bank due to 

insufficiency of fund in the account of the accused to honour the cheque ? 

(iv)           Whether the complainant had made demand for payment of the said 

amount of money by giving a written notice to the accused within 30 days of 

receipt of information by him from the bank regarding the return of the cheque 

as unpaid? 

(v)           Whether the accused had failed to make payment of the said amount of 

money to the complainant within 15 days of the receipt of the notice? 

                                         DISCUSSION OF EVIDENCE:- 

4.    PW1, Complainant, Sri. Nipon Keot has reiterated the facts which he submitted 

in his complaint petition. 

In course of his cross-examination he stated that he along with accused used to 

work together in a company namely Vestige which deals with medicated articles. That 

accused used to work under him. That the financial transaction with the company was 

done through his account.  

He denied the suggestion that the transactions with the company were being made 

in cash and through his account. That accused borrowed money from him at the time of 

his marriage in the year 2012.  

He denied the suggestion that accused entered into marriage in the year 2011 and 

he had not borrowed money in the year 2012 to meet the marriage expenses. That he had 
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not filed the hand note in this case as it was seized by police in an another case. That he 

had filed the case against the accused and his father in connection with transaction of 

money likewise accused have also filed a case against him and his brother. Both the cases 

are still pending. That he does not know if accused had replied his notice u/s 138 of NI 

Act. That accused had issued two cheques in his favour. Both the cheques were 

dishonoured.  

He further denied the suggestion that the cheque book of accused was in his 

possession and he had misused the cheques. He also denied the suggestion that accused 

had not issued any cheque on 28.12.15 to him after lodging Tezpur PS case no. 

1160/15(GR C/no.2338/15) against the accused by him. 

He stated that he had not submitted any document to show from where he got 

Rs.3,00,000/-. 

He denied the suggestion that he has a money lending business.  

He stated that he has not submitted any tax related documents before the court.  

He denied the suggestion that the accused had not borrowed money from him and 

the accused also had not issued any cheque to him. He also denied the suggestion that the 

accused had repaid the loan that he had previously taken from him and that PW1’s brother 

Dipon Keot received the amount from the accused. PW1 denied the suggestion that the 

father of the accused had credited a sum of Rs. 25,000/- in his account. PW1 further 

denied the suggestion that in Ext.1, besides the signature of the accused, other contents 

were inserted by him. He again denied the suggestion that he had retained blank signed 

cheque and stamp paper from the accused and that the accused had repaid the loan taken 

from him on 14.06.15. PW1 denied the suggestion that the accused had not received any 

legal notice in connection with Ext.1. 

5.         PW2, Sri. Bubul Pathak, in course of his evidence on affidavit supported the case 

of the complainant. 

       In course of his cross examination, PW2 stated that he has good relation with the 

complainant and his evidence of affidavit was drafted as per his instruction. He could not 

say from where complainant Nipon Keot collected the money. He stated that 

Rs.3,00,000/- was mentioned in the cheque by the accused himself. He denied the 
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suggestion that the cheque amount was not mentioned by the accused. PW2 further 

stated that there was good relation between accused and the complainant.  

        PW2 denied the suggestion that the cheque was not given to the complainant by 

the accused in his presence. 

       He stated that the accused had given cheque at the house of the Nipon Keot.  

6.          PW3, Sri. Pankaj Bora in course of his evidence on affidavit supported the case 

of the complainant.  

         In course of his cross examination PW3 stated that he was not present when the 

complainant had given loan to the accused. He had only heard that the complainant had 

given money to the accused. 

7.          PW4, Sri. Hemanta Sarma PW5, Smti. Juli Hazarika and PW6, Sri. Kripa 

Patangia in course of their evidences stated inter alia that on 06.01.16 one letter had 

been sent to the accused by Sri. Arabinda Das through registered post and it was 

delivered on 09.01.16. The said letter was received by Sri. Kamal Ch. Das on behalf of the 

accused.          

8.         PW7, Sri. Chandra Chetri stated in course of his evidence inter alia that the 

accused is a customer of their bank and he has an account there. Ext. 1 was issued by 

the accused in favour of the complainant through his bank account and the said cheque 

was issued for Rs. 3,00,000/-. PW7 further stated that the said cheque was dishonoured 

due to insufficiency of fund on 13.12.15. 

9.        DW1, Sri. Bijit Das, In course of his deposition stated that complainant is my 

neighbour and he was having partnership business of vestige company with him. He 

stated that he used to look after the business including monitory transactions with bank. 

The transactions of their business with another company/firms were done through his 

account number. He also stated that he had never borrowed the amount of money as 

claimed by the complainant. He stated that he entered into marriage in the year 2011. For 

spreading our business he had to travel from place to place and at that time out of good 

faith he used to hand over all the documents of their partnership business along with his 

bank documents with him. He even used to hand over him blank cheques signed by him. 

He stated that in the year 2014-15, he discontinued the partnership business with the 



                                                                                                                                             NI- 39/16 

 

6 
 

complainant to which he became aggrieved and got one of the cheques given by him 

dishonoured. Prior to institution of the case, complainant had issued a notice demanding 

cheque amount of Rs. 3,00,000/- which was received by his family members.  He had 

received the notice. Ext. A is the said notice received by him from the complainant and 

Ext. B is the reply given by him against the notice wherein Ext. B(1) & B(2) are the 

signatures of his engaged counsel. Ext. C is the acknowledgement of Ld. Counsel for the 

complainant. Except Ext. A, he has not received any other notice from the complainant.  

 In course of his cross examination he stated that he does not know the 

dishonoured cheque number for which this case was instituted. He has not filed any 

documents to show that he had partnership business with the complainant. Vestige is the 

business of network marketing.  The head office of Vestige is in Delhi. They worked under 

Gauhati office which is a branch. Complainant is above him under the chain system of this 

business. He does not remember how many persons were there including him under the 

complainant in the chain. 

        He denied the fact that he was not a partner with the complainant in their business 

rather he was down line to him in chain system. Although he stated that he had entered 

into marriage in the year 2011 but he had not submitted any document to substantiate the 

same. He had not filed any case against the complainant for recovery of his official 

document including bank documents and his signed cheques from the complainant. He 

stated that he does not remember how many cheques signed by him were in the 

possession of the complainant.  

He also denied the fact that he was not doing all the transactions for the vestige 

business from his account number. He denied the fact that he had borrowed money from 

the complainant and for payment of the said money he had issued cheque the Ext. 1.  

Same address is given in Ext. A and Ext. 4. This address is his postal address.  

He denied the fact that two criminal cross-cases filed by himself and complainant 

are pending in the court of J.M.F.C., Sonitpur, Tezpur. 

He denied the fact that Ext. 1 was issued by him against payment of Rs. 3,00,000/- 

to the complainant and to escape from that liability he had adduced false evidence.  
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He also denied the fact that he was not having any partnership business with the 

complainant. Even after receipt of notice, Ext. A, he had not taken any step including 

lodging FIR for return of remaining cheques which were in the possession of complainant. 

  Arguments put forth by the complainant side:- 

10.          Learned Counsel for the complainant argued inter-alia that the defence side by 

giving various suggestions to the complainant and his witnesses in course of cross 

examination has clearly admitted the case of the complainant and as such the prosecution 

case can be said to have been proved beyond all reasonable doubt.           

                   Arguments put forth by the defence side:- 

11.         Learned counsel for the accused argued inter alia that the complainant has failed to 

prove that the accused owes any legally enforceable debt to him. No legal notice has 

been received by the accused. PW7 was not authorized to adduce evidence in this case. 

The complainant could not prove as to how many cheques the accused had given him. 

The accused did not specifically admit how much amount he took as loan from the 

complainant.  

                        Decision and reasons thereof:- 

12.        I have heard Learned Counsels for the complainant and the accused person. I have 

also perused all the materials on record. At the very outset it would be appropriate to 

discuss the provisions of sections 138 and 139 of Negotiable Instruments Act.  

(i)     Section 138 of NI Act mandates that- Dishonour of cheque for insufficiency 

etc., of funds in the account,-- Where any cheque drawn by a person on an account 

maintained by him with a banker for payment of any amount of money to another person 

from out of that account for the discharge, in whole or in part, of any debt or other 

liability, is returned by the bank unpaid, either because of the amount of money standing 

to the credit of that account is insufficient to honour the cheque or that it exceeds the 

amount arranged to be paid from that account by an agreement made with that bank, 

such person shall be deemed to have committed an offence and shall, without prejudice 

to any other provision of this Act, be punished with imprisonment for a term which may 
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extend to 2 (two) years, or with fine which may extent to twice the amount of the cheque, 

or with both: 

Provided that nothing contained in this section shall apply unless--- 

(a)      The cheque has been presented to the bank with a period of six months* from 

the date on which it is drawn or within the period of its validity, whichever is 

earlier; 

(b)      The payee or the holder in due course of the cheque, as the case may be, 

makes a demand for the payment of the said amount of money by giving a notice 

in writing, to the drawer of the cheque, (within thirty days) of the receipt of 

information by him from the bank regarding the return of the cheque as unpaid; 

and 

(c)      The drawer of such cheque fails to make the payment of the said amount of 

money to the payee or as the case may be, to the holder in due course of the 

cheque within fifteen days of the receipt of the said notice. 

(ii)       Similarly, Sec. 139 of NI Act says that- “It shall be presumed, unless the 

contrary is proved, that the holder of a cheque received the cheque, of the nature 

referred to in Sec. 138 for the discharge, in whole or in part, of any debt or other liability.  

13.      In the instant case the accused has admitted issuance of the cheque in question i.e. 

Ext. 1 to the complainant and its dishonor due to insufficiency of fund in the account of 

the accused is also not in dispute. This being the position, the statutory presumption u/s 

139 of NI Act comes into play. The contention of the accused is that in course of his 

business transaction with the complainant he had given the latter a blank cheque which 

the complainant has misused by inserting an amount in the same. At this juncture it 

would be appropriate to discuss the provisions of Section. 139 of NI Act which mandates 

that- it shall be presumed, unless the contrary is proved, that the holder of a cheque 

received the cheque, of the nature referred to in Section 138 for the discharge, in whole 

or in part, of any debt or other liability. 

14.        Hon’ble Supreme Court of India in the case of Bir Singh Vs. Mukesh Kr. in criminal 

appeal no. 230-231 of 2019 has held that even a blank cheque leaf voluntarily signed 
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and handed over by the accused which is towards some payment would attract the 

presumption u/s 139 of NI Act. I have gone through the entire cross-examination of the 

complainant. The defence side could not elicit anything by cross examining the 

complainant as well as the other PWs which can rebut the presumption u/s 139 of NI Act. 

Moreover, the defence side by giving various suggestions to the complainant has also 

admitted that there had been a loan transaction between the complainant and the 

accused where the former had advanced loan to the latter. This further lends credence to 

the prosecution case. Moreover, in course of his cross examination, the accused as DW-1 

admitted that he had not filed any case against the complainant for recovery of his official 

documents including Bank Documensts and his signed cheques. 

15.       As regards the contention of the Learned Defence Counsel that the accused did not 

receive any statutory notice prior to institution of this case, it would be appropriate to 

refer to the decision of the Hon’ble Supreme Court of India in the case of C.C Alavi Haji 

Vs. Palapetty Md. Reported in [(2007) 6 SCC 555], wherein Hon’ble Apex Court had 

held that if an accused in a case registered u/s 138 of NI Act receives summons from the 

court and does not make payment of cheque amount within 15 days from receipt of the 

summons from the court, then he cannot take the plea of non-receipt of legal notice. In 

this case the accused received summon from this court and entered his appearance. He 

did not make payment of cheque amount till date and hence his plea regarding non-

receipt of legal notice cannot be sustained.   

16. Considering all the above aspects, this court is of the opinion that the prosecution has 

been able to prove its case against the accused person beyond all reasonable doubt. The 

accused Sri. Bijit Das is hereby convicted u/s 138 of NI Act.  

17. In view of the nature of offence committed by Sri. Bijit Das as well as taking into 

consideration his age and maturity, this court is not inclined to deal with him under the 

provisions of Probation of Offenders Act.  

18. I have heard the prosecution and the defence sides on quantum of sentence.  

Considering the amount of cheque dishonoured, the duration of trial of instant case, 

probable pecuniary advantage that could have enured to the complainant in case the 

cheque had not been dishonoured, cost of litigation borne by the complainant as well as 
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other inconveniences faced by the complainant due to dishonor of cheque in question, the 

accused Sri. Bijit Das is hereby sentenced to pay a fine of Rs. 5,00,000/-(five lakhs only) to 

the complainant as compensation and in default of payment of fine, the accused will 

undergo simple imprisonment for five months.   

19.   The judgment is pronounced in the open court on this 27th of January, 2020. The 

judgment is prepared under my hand and seal of this Court.  

20.   The case is, accordingly, disposed of. 

21.   Free copy of judgment be provided to the accused immediately. 

22.   Signed, sealed and delivered in the open Court on this 27th day of January, 2020 at 

Sonitpur. 

 

         

(Sri. A. Bhattacharjee) 

       Addl.  Chief Judicial Magistrate, 

                  Sonitpur :: Tezpur 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



                                                                                                                                             NI- 39/16 

 

11 
 

 APPENDIX 

WITNESSES FOR THE PROSECUTION : 

PW1, Sri. Nipon Keot  

PW2, Sri. Bubul Pathak  

PW3, Sri. Pankaj Bora  

PW4, Sri. Hemanta Sarma  

PW5, Smti. Juli Hazarika and  

PW6, Sri. Kripa Patangia  

PW7, Sri. Chandra Chetri  

WITNESSES FOR THE DEFENCE : 

DW1, Sri. Bijit Das 

DOCUMENTS EXHIBITTED : 

Ext.1….Cheque. 

Ext-2…Counter foil of deposit slip.  

Ext-3 ... Cheque return memo. 

Ext-4….Pleader’s Notice 

Ext-5…Registered Postal Receipt 

Ext.6 … Disposal particular.  

Ext.7….. Certified copy of order passed in GR Case no. 2338/15. 

Ext.8…. Bank Statement. 

Ext. 9… Statement of account of Bijit Das. 

 

 

Documents exhibited by accused- Nil. 

     

    

                                                                               

(Sri. A. Bhattacharjee) 

       Addl.  Chief Judicial Magistrate, 

                  Sonitpur :: Tezpur 

 

 

 


